OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

LI SA d LCREAST, as parent and

nat ural guardi an of KARA

G LCREAST, a ninor,
Petitioner,

VS. Case No. 01-1214N

FLORI DA Bl RTH RELATED

NEUROLOG CAL | NJURY

COMPENSATI ON ASSCOCI ATI ON,
Respondent,

and

BAYFRONT MEDI CAL CENTER,

| nt ervenor.
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FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by Administrative Law Judge WIlliamJ. Kendrick, held a final
hearing in the above-styled case on Novenber 13, 2001, in
St. Petersburg, Florida.

APPEARANCES

For Petitioner: WIlliamF. Blews, Esquire
WlliamF. Blews, P.A
150 Second Avenue North, Suite 1500
St. Petersburg, Florida 33701

For Respondent: B. Forest Ham lton, Esquire
Post O fice Box 38454
Tal | ahassee, Florida 32315-8454



For Intervenor: Kirk S. Davis, Esquire
Akerman, Senterfitt & Eidson, P.A
First Union Building
100 South Ashley Drive, Suite 1500
Tanpa, Florida 33601-3273

STATEMENT OF THE | SSUES

1. \Whether obstetrical services were delivered by a
partici pating physician in the course of |abor and delivery.

2. |If so, whether notice was accorded the patient as
contenpl ated by Section 766.316, Florida Statutes.?

PRELI M NARY STATEMENT

By Prehearing Stipulation, filed Novenber 7, 2001, the
parties expressed their respective position on the pending
i ssues, as follows:

a. It is Petitioners' position that
obstetrical services were not delivered by a
partici pati ng physician and notice was not
give[n] under Florida Statute 766. 316.

b. It is Respondent's position that
obstetrical services were delivered by a
partici pating physician. Respondent is nute
on the issue of notice.

c. It is Intervenor's position that
obstetrical services were delivered by a
participating physician and notice was given
under Florida Statute 766. 316.

The parties also stipulated to the follow ng facts:
a. Petitioner, Lisa Glcreast, is the parent

and natural guardian of Kara Glcreast, a
m nor .



b. Kara Gl creast was born a live infant on
May 28, 2000, at Bayfront Medical Center, a
hospital |ocated in Pinellas County, Florida.

c. Kara Glcreast's birth weight was in
excess of 2,500 grans.

d. Kara Glcreast suffered a "birth-rel ated
neurol ogical injury" as that termis defined
by Section 766.302(2), Florida Statutes.

At hearing, Petitioner Lisa Glcreast testified on her own
behal f and called John Sipiora, as a witness. Petitioner's
Exhibit 1 (the nedical records filed with the D vision of
Adm ni strative Hearings (DOAH) on March 30, 2001), Exhibit 2 (the
deposition of Cynthia Cole) and Exhibit 3 (the deposition of
| sabella Smith) were received into evidence. Respondent called
no w tnesses; however, Respondent's Exhibit 1 (a report of
neur ol ogi cal eval uation prepared by M chael Duchowny, MD., dated
July 31, 2001) was received into evidence. Intervenor called
Karen Ram er, M D. and Cynthia MNulty, as w tnesses, and
I ntervenor's Exhibit 1 (the deposition of Cynthia MNulty),
Exhibit 2 (the deposition of Christina McDaniel), Exhibit 3 (the
deposition of Robert Thornton), Exhibit 4 (the deposition of
Lisa Glcreast), Exhibit 5 (the affidavit of Cynthia MNulty),
Exhibit 6 (a Wonmen's & Children's Health Center New OB
Oientation form and Exhibit 7 (the Winen's & Children's Health

Center records for Lisa Gilcreast) were received into evidence. ?

Finally, Joint Exhibit 1 (the deposition of Kristina MLean,



MD.), Exhibit 2 (the deposition of Karen Rainer, MD.), and
Exhibit 3 (the deposition of Donna Fel sman) were received into
evi dence.

The transcript of the hearing was filed Decenber 3, 2001,
and the parties were initially accorded until Decenber 13, 2001,
to file proposed final orders; however, at Intervenor's request
the tinme for filing was subsequently extended to Decenber 27,
2001. Petitioner and Intervenor elected to file such proposals
and they have been duly consi der ed.

FI NDI NGS OF FACT

Fundanent al findi ngs

1. Petitioner, Lisa Glcreast, is the nother and natural
guardi an of Kara Glcreast, a mnor. Kara was born a live infant
on May 28, 2000, at Bayfront Medical Center, Inc. (Bayfront
Medi cal Center), a hospital located in St. Petersburg, Pinellas
County, Florida, and her birth weight exceeded 2,500 grarms.

Cover age under the Pl an

2. A claimis conpensabl e under the Plan when it can be
shown, nore likely than not, that the "infant has sustained a
birth-rel ated neurological injury and that obstetrical services
were delivered by a participating physician at birth." Section
766.31(1), Florida Statutes. See also Section 766.309(1),
Florida Statutes. Here, the parties have stipulated, and the

proof is otherw se conpelling, that Kara sustained a "birth-



rel ated neurological injury,” as that termis defined by Section
766.302(2), Florida Statutes. \What remains in dispute is whether
obstetrical services were rendered by a "participating physician”
at birth.

The "participating physician" issue

3. Section 766.302(7), Florida Statutes, defines the term
"participating physician," as used in the Plan, to nean:

a physician licensed in Florida to
practice nedicine who practices obstetrics or
perfornms obstetrical services either ful
time or part tinme and who had paid or was
exenpted from paynent at the tine of the
injury the assessnment required for
participation in the birth-rel ated
neur ol ogi cal injury conpensation plan for the
year in which the injury occurred .

And, Section 766.314(4)(c), Florida Statutes, describes the

ci rcunst ances under which a resident physician, assistant

resi dent physician, or intern may be deemed a participating
physi ci an wi t hout paynent of the assessnment otherw se required
for participation in the Plan, as follows:

if the physician is either a resident
physi ci an, assistant resident physician, or
intern in an approved postgraduate training
program as defined by the Board of Medicine
or the Board of Osteopathic Medicine by rule,
and i s supervised by a physician who is
participating in the plan, such resident
physi ci an, assi stant resident physician, or
intern is deened to be a participating
physician w thout the paynment of the
assessnent . . . . Supervision shall require
t hat the supervising physician will be easily
avai |l abl e and have a prearranged pl an of




treatnent for specified patient problens

which the supervised . . . physician nay
carry out in the absence of any conplicating
features . . . . (Enphasis added)

4. Pertinent to this case, the proof denonstrates that the
physi ci ans provi ding obstetrical services during the course of
Kara's birth were resident physicians® in Bayfront Medical
Center's postgraduate residency programin obstetrics and
gynecol ogy.* The proof further denmonstrates that during that
time, Dr. Karen Rainer, a participating physician in the Florida
Birth-Rel ated Neurol ogical Injury Conpensation Plan (Plan), was
t he supervising physician, and that she was in the hospital and
easily avail able (by beeper or overhead page through the hospital
operator) to consult with or assist the residents if they
requested. However, Dr. Rainmer was never called by the
residents, and she did not provide any obstetrical services
during the course of Ms. Glcreast's labor or Kara's birth.®

5. As heretofore noted, "supervision," as defined by
Section 766.314(4)(c), Florida Statutes, "require[s] that the
supervi sing physician wll be easily available and have a
prearranged plan of treatnment for specified patient problens
whi ch the supervised . . . physician may carry out in the absence
of any conplicating features.” Here, while the supervising
physi ci an was easily available, there was no conpelling proof

that "the supervising physician . . . [had] a prearranged pl an



for treatment of specified patient problens which the supervised

physician . . . [could] carry out in the absence of any
conplicating features" (the prearranged plan for treatnent).
Consequently, the resident physicians and intern who provided
obstetrical services during Kara's birth were not exenpt from
paynent of the assessnent required for participation in the Plan,
and were not "participating physician[s],"” as that termis
defined by the Pl an.

6. In reaching such conclusion, Dr. Rainer's testinony
regardi ng the residency program at Bayfront Medical Center, as
wel | as her perceptions on the existence of a prearranged pl an of
treatnment, has been considered. In this regard, it is noted that
Dr. Raimer's role as supervising physician, or attending
physician as it was known in the residency program was to be
available if the residents had any questions or concerns
regarding patient care, and if her assistance was not requested,
as it was not in this case, she did not involve herself in the
| abor and delivery. Under such circunstances, as is the practice
in the residency program the residents are left to manage the
patient's care, with the nore senior resident supervising the
nmore junior. As for resident supervision in this case,

Dr. Rainmer offered the foll ow ng observati ons:

Q And so[was . . . [Dr. Marler] the
person for the shift on Sunday, May 28, 2000,



who was responsible for the supervision of
t he other residents?

A . . . [Als far as | renenber, Dr. Marler
was the chief resident on that day, the
fourth-year.

Q Is there any resident that's higher than
the chief resident?

A.  No.
Q Soif he's there -

A. Then he was responsi bl e.

* * *

Q So he was responsible to supervise the
senior residents, the third-year residents,

t he second-year residents, and the first-year
residents; is that correct?

A. That's correct.

Q And you relied upon himto do that?

A.  Yes.
[Joint Exhibit 2, pages 50 and 51]
As for a preexisting plan of treatnent, Dr. Rainmer offered the
fol |l ow ng observati ons:

Q Now, in May 2000, did you have any
prearranged plan of treatnment for specified
patient problens which the resident may carry
out in the absence of any conplicating
features?

A. Al of the residents in their training as
they go through the four years, it’'s a
cunul ati ve know edge base and experience base
that develops. And by the tine that they get
t hrough their fourth year and about to
graduate and get to that point, if they are a



fourth-year, we feel that they are conpetent
in know ng how to nmanage cases that have
conplicating features, and if not, they can
call their attendi ng physician.

* * *

[ Agai n], residents during their
training are expected to | earn how to nanage
pati ents throughout their four years of
experience. And, again, by the tinme they get
to their fourth year, they are expected to
know how t o nmanage patients on an obstetri cal
unit and manage conplicating features. |If
there is any concern or any question, they
are to call their attendi ng physician.

[Joint Exhibit 2, pages 47 and 48]

7. FromDr. Rainer's testinony, it is apparent that, unless
requested to do so, the supervising physician does not
participate in the preparation of a plan of treatnent. Rather,
it is customary, as was done in the instant case, for the chief
resident to develop the plan. Therefore, as heretofore noted,

t he resi dent physicians and intern who provi ded obstetrical
services during Kara's birth were not exenpt from paynent of the
assessnent required for participation in the Plan, and were not
"participating physician[s]," as that termis defined by the

Pl an.

The notice issue

8. Pertinent to the notice issue, the proof denonstrates
that Ms. G lcreast received her prenatal care at Bayfront Wnen's

& Children's Health Center (the dinic), an outpatient facility



establ i shed by Bayfront Medical Center to provide obstetrical
services to lower incone famlies in md-Pinellas County, and
| ocated at 7995 66th Street, North, Pinellas Park, F orida.
Staffing at the facility included faculty of, and residents
participating in, Bayfront Medical Center's postgraduate
resi dency programin obstetrics and gynecol ogy, as well as two
perinatol ogi sts and three nurse m dw ves, all of whomwere
enmpl oyed by Bayfront Medical Center.®

9. Notably, at her first visit tothe dinic, Ms. Glcreast
(age 18, with her first pregnancy) nmet with Cynthia McNulty, a
patient representative, for a new patient orientation. During
that orientation, which |asted from45 mnutes to 1 hour,
Ms. McNulty addressed a nunber of matters with Ms. G| creast,
i ncluding financial matters (Florida Medicaid), Healthy Start
(for which Ms. Glcreast filled out an application), WI.C (a
nutritional counseling programand nonthly food check progranj,
the prenatal care plan she could expect at the clinic, and who to
contact in case of energency. M. MNulty al so provided
Ms. Glcreast with an Anmerican Baby Basket packet (which
contai ned parenting and educational materials, as well as sanples
of baby products), magazines for parenting and breast feeding,
and schedul ed her next appointnent. Finally, at sonme point
during the orientation, Ms. McNulty showed Ms. Gl creast a

brochure titled "Peace of Mnd for an Unexpected Problem"’ That

10



brochure, prepared by NI CA 8 contains a concise explanation of the
patient's rights and limtations under the Plan; however,

Ms. McNulty described the brochure as a

$100,000 . . . insurance policy, that

[if] the baby was neurol ogically
injured . . . the parents would coll ect
$100, 000, and any further questions they
could call the association, . . . [at] the
nunber . . . on the back, or talk to the

physi ci ans.
[ Transcript, pages 68 and 69.] Copies of all the papers they
di scussed, including the NICA brochure, were placed in the
Amer i can Baby Basket packet, a clear plastic bag, by Ms. McNulty
and given to Ms. Glcreast. Subsequently, M. G| creast
di scarded nany of the materials she received during the
orientation, and there is no proof of record that would | ead one
to conclude that she read the NI CA brochure or was otherw se
informed of its actual contents.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject natter of,
t hese proceedings. Section 766.301, et seq., Florida Statutes.
11. The Florida Birth-Rel ated Neurol ogical Injury
Compensation Plan (the "Plan") was established by the Legislature
"for the purpose of providing conpensation, irrespective of

fault, for birth-related neurological injury clains" relating to

11



births occurring on or after January 1, 1989. Section
766.303(1), Florida Statutes.

12. The injured "infant, his personal representative,
parents, dependents, and next of kin" may seek conpensation under
the Plan by filing a claimfor conpensation with the D vision of
Adm ni strative Hearings. Sections 766.302(3), 766.303(2),

766. 305(1), and 766.313, Florida Statutes. The Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Association (N CA),

whi ch adm nisters the Plan, has "45 days fromthe date of service
of a conplete claim. . . in which to file a response to the
petition and to submt relevant witten information relating to
the issue of whether the injury is a birth-rel ated neurol ogi cal
injury." Section 766.305(3), Florida Statutes.

13. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, as it has in
the instant case, it may award conpensation to the clai mant,
provi ded that the award is approved by the adm nistrative | aw
judge to whomthe claimhas been assigned. Section 766. 305(6),
Fl ori da Statutes.

14. In discharging this responsibility, the adm nistrative
| aw j udge nmust nmeke the follow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wiether the injury clained is a birth-

rel ated neurological injury. If the claimnt
has denonstrated, to the satisfaction of the

12



adm nistrative | aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechani cal
injury and that the infant was thereby
rendered permanently and substantially
mental |y and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) WWether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the imedi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teachi ng hospital supervised by a
partici pating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award nmay be sustai ned
only if the adm nistrative |aw judge concludes that the "infant
has sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

15. Pertinent to this case, Section 766.302(7), Florida
Statutes, defines the term "participating physician," as used in
the Plan, to nean:

a physician licensed in Florida to
practice medi ci ne who practices obstetrics or
perforns obstetrical services either ful
time or part tinme and who had paid or was
exenpted from paynent at the tine of the
injury the assessnent required for
participation in the birth-rel ated

neur ol ogi cal injury conpensation plan for the
year in which the injury occurred .

13



And, Section 766.314(4)(c), Florida Statutes, describes the

ci rcunst ances under which a resident physician, assistant

resi dent physician, or intern may be deened a participating
physi ci an wi t hout paynent of the assessnent otherw se required
for participation in the Plan, as foll ows:

if the physician is either a resident
physi ci an, assi stant resident physician, or
intern in an approved postgraduate training
program as defined by the Board of Medicine
or the Board of Osteopathic Medicine by rule,
and is supervised by a physician who is
participating in the plan, such resident
physi ci an, assistant resident physician, or
intern is deened to be a participating
physi ci an wi thout the payment of the
assessnent . . . . Supervision shall require
that the supervising physician will be easily
avai |l abl e and have a prearranged pl an of
treatnment for specified patient problens

whi ch the supervised . . . physician may
carry out in the absence of any conplicating
features .

16. The | anguage chosen by the legislature to define the
narrow circunstances under which a resident or intern will be
deened a participating physician, as well as its nmandate as to
what supervision shall require, are clear and unequi vocal
Consequently, it nust be resolved that where, as here, the
supervi si ng physician did not have a prearranged plan of
treatnment for specified patient problens which the supervised
physi cian could carry out, that the resident or intern was not
supervi sed and, therefore, was not exenpt from paynent of the

assessnent required for participation in the Plan. A R Dougl as,
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Inc. v. MRainey, 102 Fla. 1141, 1144, 137 So. 157, 159 (1931)

("Wen the | anguage of the statute is clear and unanbi guous and
conveys a clear and definite neaning, there is no occasion for
resorting to rules of statutory interpretation and construction;
the statute nust be given its plain and obvi ous neani ng.")

Accord, Holly v. Auld, 450 So. 2d 217 (Fla. 1984). Consequently,

obstetrical services were not delivered by a participating
physician at birth, and the claimdoes not qualify for coverage
under the Pl an.

17. Pertinent to the issue of notice, Section 766. 316,
Florida Statutes, provides as follows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, and ot her than residents,

assistant residents, and interns deened to be
partici pating physicians under s.

766. 314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Pl an
shall provide notice to the obstetrica
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanation of a
patient's rights and |imtations under the

pl an. The hospital or the participating
physician may el ect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient acknow edgi ng
recei pt of the notice formraises a
rebuttabl e presunption that the notice

requi renments of this section have been net.
Notice need not be given to a patient when

t he patient has an emergency nedi cal
condition as defined in s. 395.002(9)(b) or
when notice is not practicable.®

15



18.

309 (Fl a.

In Galen of Florida, Inc. v. Braniff, 696 So. 2d 308,

1997), the Florida Suprene Court described the

| egi slative intent and purpose of the notice requirenent as

foll ows:

: the only | ogical reading of the statute
is that before an obstetrical patient's
remedy is limted by the NICA plan, the
patient nust be given pre-delivery notice of
the health care provider's participation in
the plan. Section 766. 316 requires that
obstetrical patients be given notice "as to
the limted no-fault alternative for birth-
rel ated neurological injuries.” That notice
must "include a clear and conci se expl anation
of a patient's rights and limtations under
the plan.” Section 766.316. This |anguage
makes clear that the purpose of the notice is
to give an obstetrical patient an opportunity
to make an infornmed choice between using a
heal th care provider participating in the

NI CA plan or using a provider who is not a
partici pant and thereby preserving her civil
remedi es. Turner v. Hubrich, 656 So. 2d 970,
971 (Fla. 5th DCA 1995). In order to

ef fectuate this purpose a NI CA partici pant
nmust give a patient notice of the "no-fault
alternative for birth-rel ated neurol ogi cal
injuries" a reasonable time prior to
delivery, when practicable.

Consequently, the court concl uded:

. . as a condition precedent to invoking
the Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan as a patient's exclusive
remedy, health care providers nust, when
practicable, give their obstetrical patients
notice of their participation in the plan a
reasonable tinme prior to delivery.

16



19. Here, the proof denonstrated that, during
Ms. Glcreast's initial visit tothe clinic, Ms. McNulty, at the
direction of the hospital, gave Ms. G lcreast a copy of the
brochure titled "Peace of M nd for An Unexpected Problem"”
However, the proof also denonstrated that the expl anation
Ms. McNulty gave of the brochure was m sl eading and not an
accurate characterization of its contents. Consequently, since
there is no proof of record to denonstrate that Ms. G| creast
ever read the brochure or was otherw se infornmed of its actua
contents, it nust be resolved that Ms. G lcreast was not accorded
an opportunity to nmake an informal choice between using a health
care provider participating in the NICA plan or using a provider
who was not a participant and thereby preserving her civil
renedi es.

20. \Wiere, as here, the admnistrative | aw judge determ nes

that " . . . obstetrical services were not delivered by a
participating physician at birth . . . he [is required to] enter
an order [to such effect] and . . . cause a copy of such order to

be sent immediately to the parties by registered or certified
mail." Section 766.309(2), Florida Statutes. Such an order
constitutes final agency action subject to appellate court

review. Section 766.311(1), Florida Statutes.

17



CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conpensation filed by
Lisa Glcreast, as parent and natural guardian of Kara G | creast,
a mnor, be and the sane is hereby denied with prejudice.

DONE AND ORDERED this 5th day of February, 2002, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 5th day of February, 2002.

ENDNOTES

1/ Presumably, Petitioner has placed notice at issue to avoid

t he excl usi veness of renmedy provisions of the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan in the event the
claimis found to be conpensable. See Braniff v. Galen of
Florida, Inc., 669 So. 2d 1051, 1053 (Fla. 1st DCA 1995)("The
presence or absence of notice will neither advance or defeat the
claimof an eligible NI CA claimnt who has decided to invoke the
NICArenedy . . . . Notice is only relevant to the defendants
assertion of NI CA exclusivity where the individual to invoke a
civil renmedy.", and O Leary v. Florida Birth-Rel ated Neurol ogi ca

| njury Conpensation Plan, 747 So. 2d 624, 627 (Fla. 5th DCA
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2000)) ("We recogni ze that |ack of notice does not affect a
claimant's ability to obtain conpensation fromthe Plan.")

2/ At hearing, Petitioner's counsel entered an objection to that
portion of the deposition of Cynthia McNulty identified as page
40, line 6 to page 41, line 17 (Intervenor's Exhibit 1), the

adm ssion of the photographs attached as an exhibit to the
deposition of Christina MDaniel (Intervenor's Exhibit 2) and the
adm ssion of the photographs attached to Petitioner's deposition
(I'ntervenor's Exhibit 4). Upon consideration, the objections are
overrul ed and the docunents are received into evidence.

3/ The residents were David Marler, MD., a fourth-year
resident, Linda Tijerino, MD., a second-year resident, and
Karen McLean, MD., a first-year resident (intern). Dr. MLean,
assisted by Dr. Marler, delivered Kara.

4/ The OB/ GYN residency programis a four-year postgraduate
trai ni ng program approved by the Board of Medicine or the Board
of Osteopathic Medicine. O the 12 residents in the program
three are in their first year (and are referred to as interns),
three are in their second year, three are in their third year,
and three are in their fourth year.

5/ Dr. Rainmer never reviewed the patient records, never spoke
wth the residents or intern, never checked on Ms. G lcreast, and
was ot herwi se unaware of Ms. G lcreast's condition or treatment.

| ndeed, Dr. Rainer was not even aware Ms. G lcreast was in the
hospi t al

6/ Under the terns of a Managenent Agreenent, effective

August 31, 1993, and anended effective July 17, 1997, Bayfront
Medi cal Center and Comrunity Health Centers of Pinellas County,
Inc. (CHC), a non-profit corporation, outlined the manner in
which the facility would be operated. As structured, Bayfront
Medi cal Center operated the obstetrical and gynecol ogi cal

(OBl GYN) conponent of the facility and CHC operated the pediatric
conponent. CHC al so agreed to provide clinical support staff, as
well as admnistrative and support services for the OB/GYN clinic
in exchange for a managenent fee and rei nbursenent for various

| abor and ot her expenses allocable to the OB/ GYN clinic.

Wi | e Bayfront Medical Center elected to staff the facility,

apart fromthe physicians and m dw ves, with CHC personnel, it is
i npr obabl e that any patient, including Petitioner, was not aware
that the OB/ GYN clinic was operated by Bayfront Medical Center.
Not ably, the signage at the front of the facility, as well as on
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the prem ses, identified the clinic as Bayfront Wnen's &
Children's Health Center; photographs of the twelve resident
physi cians, identified as Bayfront Medical Center OB/ GYN

Resi dents, were prom nently displayed on the pren ses; and each
patient, including Petitioner, knew that delivery would occur at
Bayfront Medical Center.

7/ Ms. McNulty was enpl oyed by CHC, and was one of a nunber of
support staff at the dinic, under the Managenent Agreenent

bet ween Bayfront Medical Center and CHC. Based on her enpl oynent
with CHC, Petitioner suggests she could not give notice on behalf
of Bayfront Medical Center. That suggestion is rejected.

| ndeed, Ms. McNulty distributed the brochures at the express
directions of Donna Kozl owski, then director of Bayfront Famly
Heal th Center, a departnent of Bayfront Medical Center
responsi bl e for managenent of the various residency prograns at
the hospital, as well as the oversight of Bayfront Wnen's &
Children's Health Center.

8/ \Wiile apparently not disputed during the course of this
proceedi ng, Petitioner questions (in her proposed final order)
whet her the brochure was furnished by NICA. Here, given the
proof, it is reasonable to infer that the brochure was furnished
by NICA to the hospital for distribution. Petitioner also points
out that the brochure was an ol der edition, and incorrectly
identified the area code (904 instead of 850) for NICA s

t el ephone, incorrectly identified NICA s executive director (Lynn
Di cki nson instead of Lynn Larson, her current married nane) and
incorrectly identified the state agency (the Division of Wrker's
Conpensati on of the Departnent of Labor instead of the Division
of Admi nistrative Hearings) where clains should be filed.

However, there was no show ng that, notw thstandi ng such

di screpanci es, anyone woul d experience any differently contacting
NI CA. Moreover, such discrepancies do not relate to or adversely
affect the brochure's explanation of a patient's rights and
[imtations under the Plan.

9/ Here, by agreenent reached by counsel at a hearing held

Cct ober 15, 2001, the transcript of which was filed Novenber 13,
2001, as well as the parties' Prehearing Stipulation, wherein

I ntervenor stated its position on the notice issue to be that
"notice was given under Florida Statute 766.316," |ntervenor
agreed that its position was that notice was given and not that
the giving of notice was excused because the patient had a

medi cal energency. Notwi thstanding, at hearing, Intervenor
proposed to offer such proof as an alternative way to satisfy the
notice requirenments of the Plan should it be resolved that the
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hospital otherwise failed to give notice. Respondent objected to
such proof, given counsel's understanding of the parties
agreenent, and that objection was sustained. Now, inits
proposed final order, Intervenor proposes that a finding be nade,
based on the nedical records, that the giving of notice was
excused because Ms. G lcreast had an "energency nedical condition
as defined in s. 395.002(9)(b)," since there was evi dence of

| abor when she presented to Bayfront Medical Center for delivery.
This | decline to do because the issue was forecl osed. Mreover,
by foreclosing that issue, proof regarding the related issue of
whether a failure to give notice should be excused when the
hospital had the opportunity to give notice a reasonable tine
prior to the patient's presentation for delivery was al so not
consi der ed.

COPI ES FURNI SHED
(By certified mail)

WIlliamF. Blews, Esquire
WlliamF. Blews, P.A

150 Second Avenue North, Suite 1500
St. Petersburg, Florida 33701

Kirk S. Davis, Esquire

Akerman, Senterfitt & Eidson, P.A
First Union Buil ding

100 South Ashley Drive, Suite 1500
Tanpa, Florida 33601-3273

Lynn Larson, Executive Director
Fl orida Birth-Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32317-4567

B. Forest Hamilton, Esquire
Post O fice Box 38454
Tal | ahassee, Florida 32315-8454

Kristina McLean, M D

3962 14t h Lane, Nort heast
St. Petersburg, Florida 33703
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Bayfront Medical Center
701 6th Street, South
St. Petersburg, Florida 33701

Ms. Charl ene WI | oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Depart nment of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Division of Adm nistrative Hearings and a second copy, acconpani ed
by filing fees prescribed by law, with the appropriate District
Court of Appeal. See Section 120.68(2), Florida Statutes, and

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensati on Associ ation
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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